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Introduction

Across the country, politicians are playing doctor — pushing for laws that intrude into exam
rooms and conflict with professional and ethical standards of medical care. But this is no game.
The laws they are passing put politicians’ words into the mouths of health care providers,
prohibit providers from communicating important health information, mandate medically
unnecessary procedures or outdated modes of care and much more. No matter what form these
laws take, the result is the same: state lawmakers are undermining quality care by interfering
in the patient-provider relationship — a relationship that should be grounded in trust and
driven by medical knowledge and evidence.

This report highlights three areas where
political agendas have intruded into

exam rooms in harmful ways: the clinical
management of toxic exposures, reproductive
health, and gun safety. The impact of these
laws could not be more serious: Health care
providers who violate them may be subject to

[Llawmakers increasingly intrude into
the realm of medical practice, often to
satisfy political agendas without regard
to established, evidence-based
guidelines for care.

— Leaders of American College of Physicians,

i ] T American College of Obstetricians and Gynecologists,
professional sanctions, civil liability, or even American Academy of Family Physicians, American

criminal penalties. Academy of Pediatrics and American College of
Surgeons in the New England Journal of Medicinel

Some state-imposed restrictions take the form
of “gag rules,” for example, imposing limits on
providers’ ability to counsel patients about gun safety — a standard practice for pediatricians
and family physicians.? In another example, health care providers treating patients for toxic
chemical exposure resulting from hydraulic fracturing (fracking), an oil and gas extraction
technique, face gag clauses that can undermine their ability to share information about
chemicals to which their patients have been exposed.

Reproductive health care providers are increasingly subject to harmful restrictions and
mandates on the provision of abortion care. Some states require providers to recite or
distribute scripts to their patients that contain information that may be inaccurate, irrelevant
or biased; prohibit clinicians from providing timely care; and/or mandate the provision of care
that is not based in — or even contradicts — medical evidence.

Whether by dictating the content of provider communications or obstructing clinicians’ ability
to determine the timing and process of care, politicians are taking medical decision-making
out of the hands of patients and their health care providers. Some of these laws have been
challenged in court, but the outcomes have been mixed. Litigation is likely to continue and
the U.S. Supreme Court may ultimately decide which, if any, of these laws will stand.
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The impact of this interference in the patient-provider relationship is far-reaching:

» More than 15 million people in the United States live within a mile of a recently-drilled
fracking well.3

» Thirty percent of U.S. women will have an abortion by age 45,* and roughly 40 million
women of reproductive age live in a state that has at least one of the reproductive health
restrictions discussed in detail below.>

» More than 100,000 people in the United States suffer gunshot wounds each year,® and
approximately 1.7 million children live in homes with unsafe gun practices.”

As state restrictions proliferate, so will the number of people affected.

Health care providers have professional and ethical obligations to provide patient-centered,
evidence-based care. Yet states are passing laws that place providers in the untenable
position of having to choose between adhering to their professional and ethical standards or
abiding by these politically-motivated restrictions. The government has an important role to
play in regulating the medical profession,® but when those regulations do not comport with
medical standards and/or when they directly interfere in the patient-provider relationship
and undermine patient-centered care, lawmakers have abused their authority.
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Politics in the Exam Room;
Toxic Exposures

Over the past decade, the advent of high-volume fracking has spurred dramatic increases in
the level of oil and gas drilling in the United States. Tens of thousands of new well sites have
sprung up around the country. More than 15 million people in the United States now live
within a mile of a well that was recently drilled.? As this heavy industrial process increasingly
moves into agricultural and residential areas, it has sparked controversy and raised health
concerns.l? Many states have put in place laws specifically regulating fracking, but with the
exception of New York (which banned it recently?l), states are generally allowing the practice.

In many states, fracking companies have influenced the passage of legislation that interferes
with the identification and treatment of associated health problems. These laws provide trade
secret protections for fracking chemicals and mandatory non-disclosure agreements that prevent
health care providers from sharing information about their patients’ chemical exposures.

Fracking Chemicals Pose Hazards

A large number of the chemicals used in fracking present significant environmental and
human health risks. Many are toxic.12 A number are classified as known or probable
carcinogens.!?® These chemicals may be released into the environment in multiple ways.
Fracking fluids have spilled, contaminating soil and water bodies.}* Equipment failures
and other problems have led to well blowouts during fracking, spraying fracking fluids into
the air and onto surrounding lands.?> Fracking also has the potential to cause groundwater
contamination and air pollution.1®

Transport and storage of hazardous fracking chemicals also poses risks. The tens or
hundreds of thousands of gallons of chemicals used for a high-volume fracking treatment
must be trucked through communities to the well site and stored there. Accidents, fires or
explosions at a well site may cause the release of chemicals even before fracking commences.
After fracking, wastewater containing the chemicals that were injected into the well,

termed “flowback,” resurfaces and may be stored and/or disposed of onsite or transported

to a disposal facility. Accidental chemical releases may occur at any of these stages of the
fracking process.

The Need for Fracking Chemical Information

In 2008, an emergency room nurse named Cathy Behr became critically ill and suffered
multiple organ failure after being exposed to fracking chemicals, according to an article

in the Denver Post.” Behr had helped treat an injured oilfield worker when he arrived in

the emergency room after an accident at a well site left him covered in fracking fluid. Behr
reported that she breathed in chemical fumes as she helped the worker remove his boots and
shower. Later, her vision blurred, her skin turned yellow, she began vomiting and her lungs
filled with fluid. For days, the fracking company refused to tell her doctors what chemicals
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were in the fluid, claiming the information was a confidential “trade secret,” even though her
life was in jeopardy. Fortunately, Behr eventually recovered — even though her doctors never
got the information they sought.

Because of stories like Cathy Behr’s, a number of states developed rules meant to ensure
that doctors and other health care providers can obtain information on all the chemicals in
fracking fluids, even if companies claim such information is confidential. At least 13 states
now require provision of trade secret-protected information concerning fracking chemicals to
health professionals or emergency responders or both.18

Unfortunately, many of these states have prioritized corporate secrecy over proper medical
treatment by prohibiting health care providers and emergency responders from sharing the
information with anyone else, including patients. Such rules fail to account for the fact that
sharing information about the cause of a patient’s condition with the patient or consulting
health professionals and public health agencies may be professionally and ethically necessary.

Numerous situations necessitate sharing of information about disclosed fracking chemicals.
Professional and ethical obligations will generally require health care providers to inform
patients about chemicals to which they have been exposed.l® Where patients are not able

to direct their own care, family members or surrogates may need this information — and
even when patients are fully aware and competent, it may well be a significant strain on
the patient-provider relationship and potentially on the patients themselves if health care
providers cannot freely discuss the cause of an illness in the presence of family members.20

It is likely that treating health professionals may also need to share information with consulting
professionals. Diagnosis and treatment of environmental exposures are often difficult and
complex matters and will likely require expertise beyond that of a single health professional.
In these cases, health professionals may need to consult with toxicologists, epidemiologists, or
other environmental health specialists in order to develop an accurate diagnosis and deliver
quality care. Health care providers may also have an ethical, professional and legal duty to warn
members of the patient’s family, neighbors or other members of the public when they are aware
of potential harm that may arise because of an exposure.?!

Any time a health professional is in violation of a professional duty of this nature, there is a
risk of public sanctions or private lawsuits. Thus, the confidentiality obligations imposed in
these situations may place health professionals in an untenable position: ignore professional
or ethical duties to share information and report public health threats, or violate the law.22

Restrictions on Sharing Fracking Chemical Information

Strikingly, a number of states allow companies that claim trade secret protection for
fracking chemicals to define the scope of a health professional’s duty of confidentiality. Only
three states have established a process for reviewing and approving or denying claims that
information is legally entitled to trade secret protection; in the remaining states, company
claims are not necessarily evaluated by any state official to determine their legitimacy.?3
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Pennsylvania’s provision?* is typical of this approach. The state requires a company to provide
a health professional with chemical information that the company claims as confidential

only if the health professional provides a written statement of need for the information and

executes a confidentiality agreement. However, because the state does not limit what may

be included in the confidentiality agreement, it might well prohibit disclosures that are
professionally or ethically necessary. In such a situation, a health professional could be forced
to choose between (1) violating the confidentiality agreement and facing legal claims brought
by the company, and (2) violating duties to the patient that exposes him or her to medical

malpractice and other tort claims.?> Corporate
entities have a primary interest in guarding
competitive information and therefore should
not be allowed to define confidentiality
obligations for health care providers. Yet this
is precisely the situation in Pennsylvania,
Montana, North Carolina and Tennessee.2®

Other states, including Colorado and Kansas,
require a confidentiality agreement but
provide a government form for that purpose
rather than leaving the content of the
agreement up to companies.?’ Unfortunately,
these forms are not always drafted to
alleviate conflicts with health providers’ other
obligations. Colorado’s form, for instance,
states that by signing, the health professional
“agrees to hold confidential all Trade Secret
Information provided by the Custodian and
not to make use of it for purposes other than
medical diagnosis, treatment, or other health
needs asserted in the statement of need.”??

The form goes on to state that it shall not
prohibit disclosure when a health care
provider “is required by law to disclose such

Physicians should not be prohibited

by law or regulation from discussing
with or asking their patients about

risk factors, or disclosing information
(including proprietary information

on exposure to potentially dangerous
chemicals or biological agents) to the
patient, which may affect their health,
the health of their families, sexual
partners, and others who may be in
contact with the patient. Rules limiting
what may or may not be discussed,

or the information that may be
disclosed, during healthcare encounters
undermine the patient-physician
relationship and can inappropriately
affect patient health. The patient and
his or her physician are best positioned
to determine what topics to discuss.

— American College of Physicians, Statement

of Principles on the Role of Governments in
Regulating the Patient-Physician Relationship28

information pursuant to a court order or government agency order.”3° This provision implies

that any disclosure that is not legally required under order of a court or government agency
is prohibited. At best, this wording leaves ambiguous whether the health care provider
can disclose the information in other, less well-defined situations if such disclosure may

be ethically or professionally required — for instance, to a public health agency when

there is reason to believe that a larger portion of the public may have been affected by the
chemical release. Certainly, the wording of the agreement may raise concern for health
care providers that sharing this information may violate the agreement and subject them to

legal claims brought by the company, including breach of contract and misappropriation of

trade secrets.
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The ambiguity of Colorado’s confidentiality form exemplifies a significant problem that
plagues almost all state provisions of this type. The disclosure rules, and confidentiality
agreements developed pursuant to them, are often vague and subject to interpretation. The
resulting uncertainty may produce a chilling effect, preventing health professionals from
disclosing information due to concerns about potential lawsuits or even criminal liability.

And if frontline health professionals believe it will be difficult or impossible to navigate their
confidentiality obligations without facing serious consequences, they may be discouraged from
treating patients with potential exposures at all.

State rules often emphasize the consequences of unauthorized disclosure of trade secret-
protected information about fracking chemicals despite the lack of clear rules clarifying

when disclosures are allowed. North Carolina’s law, for instance, makes disclosure to an
unauthorized person a Class 1 misdemeanor.3! West Virginia’s rules state that companies
“may provide notice to the health care professional at the time of release of the information
that the information provided is solely for diagnosis or treatment of the individual, that the
information may be a trade secret, and disclosure to others for any other purpose may subject
that health care professional to a legal action by the operator or service provider for violating
its trade secret.”32

Safe Harbor Provisions: General and Specific

Ohio attempted to deal with concerns from health care providers by inserting a provision in
its law that states that the statute does not “preclude a medical professional from making
any report required by law or professional ethical standards.”?? While this is an improvement
over rules with no provision for ethical duties, health care providers may remain unclear as
to when disclosure is required by law or professional standards. Such a standard is inherently
situation-specific and often open to interpretation. Providers should not have to guess
whether disclosure is permissible in a situation or whether it will be challenged by a zealous
company that disagrees with a reasonable judgment as to what is required by professional
ethics and duties.

Some states have explicitly laid out the allowable disclosures in an attempt to ensure

that health care providers can comply with their professional and legal duties. Illinois, for
instance, explicitly allows health care providers to share the information with the affected
patient, the patient’s family members if the patient is unable to make medical decisions, and
public health agencies.3* However, there will remain situations in which health care providers
may believe they have a duty that conflicts with their confidentiality obligations. For
instance, an Illinois health care provider could feel a duty to warn those using a particular
drinking water source about the presence of a dangerous chemical.

Since it is nearly impossible to draft a disclosure provision or confidentiality agreement that
removes all doubt about when disclosure is allowed, trade secret protections for chemicals
used in fracking should be eliminated. California law, for instance, requires disclosure of all
chemicals used in fracking and prohibits companies from keeping the identities of individual
chemicals confidential.3>
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Looking Ahead: Legal Challenges Likely

Despite the demonstrated need to eliminate trade secret protections for fracking chemicals,
legal challenges to current laws have thus far been unsuccessful. Health care providers
attempted to challenge Pennsylvania’s chemical disclosure laws in two separate lawsuits. In
the first case, a federal district court found that a nephrologist did not have legal standing

to maintain a case because he had not been required to sign a confidentiality agreement, nor
was there evidence that he had requested information from a company since enactment of the
law.3¢ The decision not to let the nephrologist’s challenge go forward was upheld by the U.S.
Court of Appeals for the Third Circuit.3” In the second case, the state Commonwealth Court
rejected a physician’s claims that the law violated two separate sections of the Pennsylvania
Constitution.?® While these particular challenges have been unsuccessful, it is likely that
additional claims will be brought in the days ahead, as health care providers grapple with the
sometimes impossible conundrum of complying with disclosure laws and their professional
and ethical obligations.
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Politics in the Exam Room:
Reproductive Health

A record number of abortion restrictions have been passed in the last several years,
interfering in the relationship between women and their health care providers and inhibiting
women's ability to make personal medical decisions. Since 2010, states have enacted more
than 280 abortion restrictions3? — more restrictions than were enacted in the entire preceding
decade,* and a prime example of the growing boldness with which states are now regulating
the patient-provider relationship. These laws are not evidence-based, and they disregard
both patients’ needs and health care providers’ professional judgment and ethical obligations.
Restrictions discussed in this report include: requiring abortion providers to give patients
misinformation about health risks; mandating that providers perform ultrasounds and
describe and display the images; forcing providers to delay time-sensitive care; and banning
the use of the prevailing evidence-based regimen for medication abortion and the provision of
medication abortion via telemedicine.

These are but several examples of a pervasive trend. Increasingly, states are demanding
that abortion providers acquire medically unnecessary admitting privileges at local hospitals
— a requirement the American Medical Association (AMA) and the American College of
Obstetricians and Gynecologists (ACOG) have described as “incongruous with modern
medical practice.”! Other restrictions require abortion clinics to conform to onerous licensing
standards such as those required for ambulatory surgical centers even though the AMA and
ACOG agree there is “no medical basis” for these requirements.*? Each year, new measures
are introduced that further intrude in the exam room and undermine women’s health care.*3

Subverting Informed Consent: Biased Counseling and
Mandatory Ultrasound Laws

Informed consent is a fundamental requirement of medical practice in every state, and

is foundational to the patient-provider relationship.* Patients rely on their health care
providers to give them relevant and accurate information based on medical evidence. Yet
many states invade that relationship when it comes to abortion care and dictate the content
of communications between health care providers and their patients. These laws mandate
the provision of information that is inaccurate, biased, irrelevant or otherwise outside the
medical profession’s standards of care,*> and therefore undermine true informed consent.4®

The medical community has well-established standards for informed consent that health care
providers have a professional and ethical obligation to follow. Informed consent must be based
on an open and honest conversation between a patient and her health care provider. It allows
a patient to actively engage in her own care and make her own decisions and judgments, and
it requires the communication of information that is personalized to the patient’s individual
circumstances. In addition to ensuring that patients receive only scientifically accurate and
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up-to-date information, medical standards provide that “[t]he quantity and specificity of this
information should be tailored to meet the preferences and needs of individual patients.”*’

However, a number of states mandate that abortion providers give or offer patients verbal or
written statements that are biased, irrelevant or simply false,*® including:

» In 12 states,* an unfounded assertion that fetuses can feel pain, despite the lack of
scientific evidence.>°

» In nine states,’! content emphasizing negative emotional responses to abortion.>2

» In four states,> erroneous statements about the impact of abortion on future fertility.>*
» In five states,> false links between abortion and breast cancer.>¢

» In six states,” assertions that personhood begins at conception.

» In two states,>8 the claim that medication abortion is “reversible,” which medical experts
have deemed unsubstantiated, inappropriate and non-scientific.>®

Forcing providers to give false or irrelevant information to their patients undermines the
trust that 1s essential to the patient-provider relationship.

A growing number of states also impose mandatory ultrasound laws that force health care
providers to deliver politicians’ biased message in lieu of providers’ professional judgment.
These laws require providers to administer an ultrasound, and some require them to display
the image and give a pre-scripted description of it — even when a woman objects. These
mandates flout foundational principles of

medical ethics, which make clear that a
patient’s decision to decline information [lImposing medically unjustified

is “itself an exercise of choice, and its requirements on physicians providing
abortion care... compels physicians to

compromise their medical judgment,
their ethical obligations, and the
integrity of the physician-patient
relationship.

acceptance can be part of respect for the
patient’s autonomy.”®® One health care
provider aptly described the ethical conflict
ultrasound mandates create in practice:
“The hard part is turning the screen toward
a woman who doesn’t want to look at it.
Sometimes I find myself apologizing for
what the state requires me to do, saying,
‘You may avert your eyes and cover your ears.’ This is unconscionable: My patient has asked

— American Public Health Association,
Amicus Curiae Brief in Stuart v. Camnitz52

me not to do something, and moreover it’s something that serves no medical value — and I, as a
physician, am being forced to shame my patient.”6!

In an opinion rejecting an ultrasound mandate in North Carolina, the U.S. Court of Appeals
for the Fourth Circuit explained that these laws “look nothing like traditional informed
consent” and “markedly depart from sound medical practice.”®3 Indeed, they are “antithetical
to the very communication that lies at the heart of the informed consent process.”®*
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The court wrote:

The patient seeks in a physician a medical professional with the capacity for
independent medical judgment that professional status implies. The rupture
of trust comes with replacing what the doctor’s medical judgment would
counsel in a communication with what the state wishes told. It subverts
the patient’s expectations when the physician is compelled to deliver a state
message bearing little connection to the search for professional services that
led the patient to the doctor’s door.5>

However, the U.S. Court of Appeals for the Fifth Circuit reached a different conclusion and
permitted a similar law to stand in Texas.® Despite this split, in June 2015 the U.S. Supreme
Court declined to hear an appeal in the North Carolina case, leaving the Fourth Circuit’s
important opinion in place.®’

Forcing Providers to Delay Care

Many states have mandatory delay laws for abortion that force providers to withhold care
even when doing so contradicts their medical judgment. These laws require that patients
wait a specified number of days before being able to obtain abortion care, despite the fact that
such delays serve no medical purpose and actually undermine the provision of care. Such
laws take decision-making away from health care providers and patients, and disregard the
fundamental principle of quality care articulated by the Institute of Medicine: Care should be
given at the right time, according to medical need and the patient’s best interests.t8

Mandatory delay laws vary in duration from one to several days, and some states also require
that a woman receive state-mandated information in person prior to the delay, necessitating
multiple trips to a clinic. South Dakota even excludes weekends and state holidays from its
72-hour waiting period, forcing a patient to wait as long as six days if a long weekend follows
her first appointment.®® Increasingly, states are extending the length of delays previously in
place.”? Delays can be longer still when compounded by other abortion restrictions that impede
access to health care providers and clinics.” As a result, unnecessary delay requirements place
the heaviest burden on rural, young and low-income women, exacerbating health disparities.”2

Restrictions on the Provision of Medication Abortion

Medication abortion is a safe, non-surgical abortion method in which medications are used
to end a pregnancy.’”? The medications are dispensed by a trained health care provider, and
the patient takes two types of drug, one or more days apart, according to her provider’s
written and verbal guidelines.” This method is medically indicated for certain women, and
others may choose it because it provides more control and privacy. This can be particularly
important for survivors of sexual assault who may want to avoid an invasive procedure.

Despite these benefits, a number of states have passed laws that prohibit providers from
administering medication abortion according to the most current medical standards, or
prevent them from using advances in medical technology. These laws restrict a patient’s
ability to access appropriate, evidence-based care in a timely manner and in the most
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appropriate setting. They also interfere

with providers’ ethical duties: AMA policy
provides that “[w]ithin the patient-physician
relationship, a physician is ethically required
to use sound medical judgment, holding the
best interests of the patient as paramount.”’>

Several states require providers to administer
medication abortion based on an outdated
protocol found on the medication abortion
drug’s label as initially approved by the FDA
in 2000, rather than according to current
research and evidence-based standards. The
2000 protocol limited medication abortion to
the first seven weeks of pregnancy, included
specific dosages of the medication, and
required the second pill to be taken in the

Laws that mandate a medica[tion]
abortion treatment protocol that

goes against best medical practice
guidelines are dangerous to patient
health. Even laws that mandate a
protocol that is valid at the time of
the law’s enactment are ill-advised
because medical knowledge is not
static. As knowledge advances, medical
treatments enshrined within such laws
become outdated, denying patients the
best evidence-based care.

— American College of Obstetricians and

Gynecologists and American Medical Association,
Amici Curiae Brief in Planned Parenthood v. Abbott’¢

presence of a health care provider. Since then, clinical studies and research have shown that
medication abortion is safe and effective up to at least ten weeks of pregnancy,’’ that the first
pill can be taken at a much lower dosage, and that the second pill can be taken in the privacy
of one’s own home.”® As ACOG and the AMA have explained, “evidence-based regimens have
emerged that make medica[tion] abortion safer, faster, and less expensive, and that result

in fewer complications as compared to the protocol approved by the FDA [15] years ago.””?
They note these regimens are “superior’8 to the outdated FDA label protocol because they
reflect “the most current, well-researched, safe, evidence-based, and proven protocols.”s!

Nonetheless, laws restricting medication abortion make it illegal for a health care provider to

follow the most up-to-date standard of care. These laws not only undermine women’s access to
a safe option for abortion care, they also threaten a central tenet of the practice of medicine —

that evidence and research inform improved treatment and regimens for patients.

A number of states have prohibited the provision of medication abortion via telemedicine.
Telemedicine is the delivery of health care services using telecommunications technology.

It is a safe way to make health care more accessible, especially to individuals in rural or
underserved areas. When medication abortion is administered via telemedicine, a woman
meets in-person with a trained medical professional at a health care clinic. She then meets
via a video conference system with a physician who has reviewed her medical records and the
results of her in-person examination. Once the medical visit is completed, the medication is
dispensed to the patient.8?

Studies comparing in-person medication abortion with telemedicine medication abortion
show equivalent effectiveness and rates of positive patient experience;8 as ACOG has noted,
the two types of visits are “medically identical.”3 And yet, state restrictions interfere with
the patient-provider relationship by banning this innovative and effective method of service
delivery for abortion care. The Iowa Supreme Court recently acknowledged this interference
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when it struck down a ban on telemedicine abortion, noting that there was no medical
justification for the ban and that it was indeed contrary to the standard of care.®> The court
further noted that the state was singling out abortion care with this ban, while promoting the
use of telemedicine to expand access to other types of health care.s¢

Looking Ahead: Reproductive Health Care at Risk

While there have been some notable court victories, abortion restrictions that interfere

with the relationship between a patient and health care provider are in litigation across the
country and remain in effect in many places. Meanwhile, politicians continue to push harmful
legislation: More than 300 abortion restrictions were introduced in just the first three months
of 2015.87 These ongoing efforts to impose politics on the practice of medicine undermine
patients’ rights and providers’ ability to fulfill their professional and ethical obligations.
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Politics in the Exam Room: Gun Safety

Each year in the United States, more than 100,000 people are victims of gunshot wounds®8
and more than 30,000 of those victims lose their lives.?? Having a gun in the home is strongly
correlated with three main risks: 1) accidental shootings, particularly among children; 2) suicide;
and 3) fatal intimate partner violence.

Because of the impact of guns on public health and safety, there is a compelling need for medical
professionals to be able to inform patients about the particular risks guns pose to children,
people with mental illness, and survivors of intimate partner violence, and to educate patients
about safe storage practices. Clinical guidance about guns is a proven life-saving preventive
health approach. Yet a growing number of gag laws threaten to ban such informational
conversations in the exam room.

Importance of Gun Safety and Preventive Care

Extensive research has shown that guns in a home that are not properly secured pose
significant risks. A national study of people who died from accidental shootings showed
that victims were three times more likely to have had a gun in their home.®° States with
the most guns have, on average, nine times

the rate of unintentional firearm deaths
than states with the fewest guns.®! Homes Pediatricians and other child health

with children are at a particularly high risk care professionals are urged to counsel
parents about the dangers of allowing
children and adolescents to have
access to guns inside and outside the
home. The AAP recommends that
pediatricians incorporate questions
about the presence and availability

of firearms into their patient history
taking and urge parents who possess
guns to prevent access to these guns
by children.

for unintentional shootings: 89 percent of
unintentional shooting deaths of children
occur in the home — and most of these deaths
occur when children are playing with a loaded
gun in their parents’ absence.? Safe storage
practices are therefore necessary to restrict
access to guns by unauthorized users (such as
children). Health care providers, in particular
pediatricians, are often well positioned to
discuss such storage practices with parents

. . . — American Academy of Pediatrics, Polic
or guardians of their patients. Y y

Statement: Firearm Related Injuries Affecting

. . the Pediatric Population®3
The presence of a gun in the home is also a P

risk factor for suicide. According to one study,

homes in which a suicide occurred were 4.8 times more likely to contain a firearm than similarly
situated homes that had not experienced a suicide.? In states with a higher rate of household
firearm ownership, there is a higher average suicide rate, even after controlling for differences

relating to poverty, urbanization, unemployment, mental illness, and alcohol or drug use.®

A person who attempts suicide by a method other than a firearm is more likely to survive
than a person who uses a firearm: suicide attempts with a firearm have a fatality rate of more
than 90 percent, far exceeding fatality rates of suicide attempts by jumping (34 percent) and
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drug poisoning (two percent).?® About 90 percent of people who attempt suicide and survive do
not go on to die by suicide later.%” Because suicide is often an impulsive decision,? restricting
gun access could allow time for the suicidal impulse to pass or diminish.

Firearms in the home pose a special risk for survivors of intimate partner violence. Women in
abusive relationships are eight times more likely to be killed by their abusive partners if the
partners have access to guns.?? Domestic violence incidents involving firearms are 12 times
more likely to result in homicide than abuse incidents not involving firearms.1%° Screening for
intimate partner violence is an integral part of preventive care. Indeed, medical organizations
such as the American Academy of Pediatrics (AAP) and ACOG have issued guidelines and
screening tools for health care providers to identify patients who are at risk for intimate
partner violence.0! Restricting dialogue on gun access in the home limits the opportunities for
providers to fully assess patients’ level of risk and provide meaningful support. Medical gag
rules inhibit providers’ ability to fulfill their professional and ethical obligations to provide
their patients with preventive care.

The Role of Health Care Providers in Reducing Gun Violence

Physicians and other health care providers play a critical role in gun violence prevention

by educating their patients about the risks of firearm ownership and advising them about
safer behaviors and practices. Patients frequently heed advice from health care providers
regarding the proper storage of firearms and ammunition. One study found that 64 percent of
individuals who received verbal firearm storage safety counseling from their doctors improved
their gun storage practices.’0? Leading medical societies, including the AMA, AAP, American
Academy of Family Physicians (AAFP) and American College of Physicians (ACP), attest that
gun violence can be reduced by providing patients and parents with information about gun
safety.103 The AAP recommends that conversations about guns and gun safety start during a
prenatal visit and be repeated regularly as part of anticipatory guidance.1%*

Given the implication of guns in suicide, intimate partner homicide, and unintentional child
deaths, health care provider counseling about guns is essential to helping address these grave
public health threats. A 2012 report by the U.S. Surgeon General and the National Action
Alliance for Suicide Prevention recommends that suicide risk assessment be an integral

part of primary care.l%> Clinicians are advised to document suicide-related information, such
as alcohol and drug use, and “routinely assess for access to lethal means.”2% According to
one study, an estimated 45 percent of patients who died by suicide saw their primary care
physician in the month before their death,97 which means their primary care physicians had
an opportunity to identify patients at risk for suicide and provide life-saving preventive care.
It is crucial that health care providers be permitted to engage in unfettered conversations
with their patients so they can accurately assess risk and determine appropriate care.

Health care providers routinely counsel their patients about a variety of hazards, including
backyard swimming pools, tobacco, household cleaners and other toxins and sexually
transmitted infections. Guns should be no different. Providers have an obligation to educate
patients about the risks of keeping a gun in the home, safe storage practices and the
importance of considering certain risk factors, such as mental health and domestic violence,
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before deciding to bring a gun into the home. It is critical that this aspect of the patient-
provider relationship be protected, and that politicians stay out of this conversation so
health care providers can give the preventive care necessary to reduce injuries and death
from gun violence.

Medical Gag Laws and Legislative Infringement on the
Patient-Provider Relationship

Despite overwhelming evidence demonstrating that safe gun storage counseling is a key part
of preventive care, state legislators have begun to suppress open dialogue between patients
and health care providers on this topic.

In 2011, Florida Representative Jason Brodeur introduced a bill sponsored by the National
Rifle Association (NRA) that subjected health care practitioners to disciplinary action for
inquiring into patients’ gun ownership. The bill, dubbed the “gag rule,” prevents providers
from even asking patients about gun ownership as part of routine preventive care. Governor
Rick Scott signed the bill and the law took effect on June 2, 2011.108

Soon after the bill was signed into law, it was
challenged in federal court. The challengers
included six individual physicians and the

The issue is whether there are firearms

: in the house, and if there are, the
Florida chapters of the AAP, AAFP and physician should be able to talk to

law, finding that it “chills practitioners’ speech  storage and maintenance of guns,

ina way that impairs the provision of medical for example' and keeping guns out
care and may ultimately harm the patient.”110 of the reach of children. ... [This

is] an important safety issue and an
appropriate topic for family physicians
to discuss with their patients and the
patients' families in regard to overall
preventive health.

In July 2014, however, a three-judge panel

of the U.S. Court of Appeals for the Eleventh
Circuit reversed the District Court’s ruling
and upheld the gag rule. The court determined
that doctors must decide on a “case-by-case

< Y . — Glen Stream, M.D., M.B.], former board chair,
basis” whether a conversation about gun

. . : American Academy of Family Physicians!!
safety is relevant to a patient’s medical care.

Under this vague framework, a doctor who

believes, consistent with medical guidelines,!!? that discussions about the presence of firearms
in the home are always relevant to preventive health care may find herself subject

to disciplinary action.

In his powerful dissenting opinion, Judge Charles Wilson highlighted the chilling effect the
gag rule would have on health care providers, noting that “[a]s a result of the Act, there

1s no doubt that many doctors in Florida will significantly curtail, if not altogether cease,
discussions with patients about firearms and firearm safety.” Judge Wilson also emphasized
the corresponding impact on patient care, noting that “children will suffer fewer firearm
related injuries if they — and their parents — know more about firearm safety, [bJut now they
will know less.” 13 At present, Florida’s gag rule significantly limits providers’ ability to adhere
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to recommended standards of care and discuss the grave importance of safe gun storage with
their patients. As Judge Wilson aptly explained, “the poor fit between what the Act actually
does and the interests it purportedly serves belies Florida’s true purpose in passing this Act:
silencing doctors’ disfavored message about firearm safety.” In July 2015, the three-judge
panel issued a new opinion, reaching the same conclusion as before with only a slightly
modified analysis. However, the case is not yet over, as the physicians challenging the law are
likely to seek review either from the full Eleventh Circuit or from the U.S. Supreme Court.

Looking Ahead: Gag Rule Legislation Continues to Proliferate

Since Florida’s gag rule passed, various forms of physician gag rule legislation have been
introduced in 14 other states.!'* Although watered-down versions were enacted in Minnesota,
Missouri and Montana, Florida’s gag law remains the most restrictive in the country. Similar
bills are expected to be introduced in multiple states for the 2016 legislative session.

As is the case with environmental and reproductive health laws that intrude into exam
rooms, censorship laws regarding gun safety suppress dialogue and harm patients. They
constrain free communication between patients and health care providers, and effectively
deny patients access to critical health care information. If providers cannot speak freely about
any subject that affects the health and safety of their patients, patients suffer.
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Conclusion

From environmental health to reproductive health to gun safety, political encroachment on
the patient-provider relationship is a dangerous trend. Imposing politics and ideology on
clinical care threatens evidence-based, patient-centered medicine, the delivery of quality
care and public health. Political intrusion inhibits health care providers’ ability to fulfill
their ethical and professional obligations to provide patients with comprehensive and
effective care, and undermines patients’ ability to be full and informed participants in
charting their course of care.

Politicians have no place in the exam room. It is well past time for them to honor medical
decision-making between patients and their trained health care providers.

Accordingly, we offer the following recommendations:

» Legislators and policymakers should reject legislative and regulatory proposals that
interfere in the patient-provider relationship or force providers to violate accepted,
evidence-based medical practices and ethical standards.

» The medical community, patients and advocates should speak out against government
actions that inappropriately infringe on the relationship between patients and their
health care providers, including mandates or restrictions that require providers to violate
their professional standards or provide care that does not align with accepted, evidence-
based medical practices.

» Laws regulating the patient-provider relationship that are not based on sound medical
evidence should be repealed.

» Lawmakers should take steps to protect the patient-provider relationship: affirm the
importance of individualized care; safeguard the ability of health care providers to further
the best interests of their patients; ensure that health care providers can speak freely and
honestly with patients; and secure patients’ ability to receive the information they need
from their health care providers. This includes advancing legislation that would prohibit
interference with licensed health care providers’ ability to exercise their professional
judgment so that patients can receive care that is based on medical evidence, not politics.
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