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January 5, 2015

Debra A. Carr

Director, Division of Policy, Planning, and Program Development
Office of Federal Contract Compliance Programs

200 Constitution Avenue, NW, Room C-3325

Washington, DC 20210

Re:  RIN 1250-AA03, Comments in Response to OFCCP’s Notice of Proposed Rulemaking
Regarding Government Contractors’ Requirement to Report Summary Data on
Employee Compensation

Dear Ms. Carr:

The National Partnership for Women & Families appreciates the opportunity to
comment on the Office of Federal Contract Compliance Programs’ (OFCCP) Notice of
Proposed Rulemaking (NPRM) regarding the development and implementation of a
compensation data collection tool. As an organization that has fought for more than four
decades to promote equal employment opportunity and combat gender discrimination, the
National Partnership strongly supports the creation of the data collection tool — or “Equal
Pay Report” — to be submitted to OFCCP by certain federal contractors. The Equal Pay
Report and the analysis that OFCCP will conduct with this data will help to ensure that
the over $450 billion in taxpayer dollars spent on federal contracts each year are not used
to subsidize unlawful compensation discrimination.

OFCCP plays a vital role in combating unlawful employment discrimination in the
federal contracting workforce, and in turn, impacts the lives of millions of workers. OFCCP
is responsible for enforcing executive orders and laws requiring federal contractors and
subcontractors to ensure equal employment opportunity. The agency’s jurisdiction reaches
employers that employ a total of at least 28 million workers, comprising nearly one quarter
of the civilian workforce. Identifying and remedying compensation discrimination is an
important part of OFCCP enforcement efforts.

As OFCCP has recognized, women and workers from communities of color continue
to face significant pay disparities in the United States. On average, women working full
time, year round are paid only 78 cents for every dollar paid to men.! African-American and
Latina women are at a particular disadvantage: they are paid only 64 cents and 56 cents for
year-round, full-time work, respectively, for every dollar paid to white men.2 Women in
every age group,?® at every level of educational achievement* and in every industry’ are paid
less than their male counterparts. These troubling statistics underscore the need for
analysis of federal contractors’ pay practices.

We applaud OFCCP’s move to institute the Equal Pay Report and appreciate the
care the Department has taken in the proposed rule to strike a balance between the need
for data to address compensation discrimination and the contracting community’s need for
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an efficient reporting mechanism that is not unduly burdensome. This rule will enhance
OFCCP’s ability to detect pay discrimination and enforce equal pay requirements. The
Equal Pay Report will enable OFCCP to identify disparities in compensation so that it can
more effectively and efficiently select contractors for closer scrutiny, and will allow OFCCP
to analyze trends in compensation practices across industries. The data collection and
reporting required by the proposed rule will also encourage employers to assess their own
compensation data, voluntarily address disparities and improve their practices. With
OFCCP’s objectives in mind, we offer the following comments:

I. OFFCP’s decisions about what data to collect in the Equal Pay Report
appropriately balance the needs of employees and employers.

Collecting W-2 earnings and total hours worked will enable OFCCP to
analyze the compensation data and assess and investigate disparities. We applaud
OFCCP’s decision to collect W-2 earnings because they provide a more complete picture
than the Occupational Employment Statistics definition of compensation by including all
taxable wages (minus pretax deductions).W-2 earnings provide information about certain
benefits, overtime, shift differential pay, and other types of compensation. This information
will help OFCCP obtain a more comprehensive view of compensation practices and pay
disparities.

We believe it is vital that once a contractor is selected for a compliance review,
OFCCP continue its current practice of collecting and reviewing data in specific categories
of compensation. Our understanding is that OFCCP currently collects information on
bonuses, incentives, commissions, merit increases, locality pay and overtime during
compliance reviews, and this level of data review should continue. OFCCP should also
collect data on paid leave and paid sick time, which are important types of compensation
that are often provided only to more highly-compensated professional employees within a
firm. Collecting and analyzing information in these categories enables OFCCP to determine
whether there are compensation disparities within specific categories of compensation that
are not reflected in W-2 earnings as a whole.

A possible future improvement to the Equal Pay Report would be to collect summary
data in additional related categories. These categories include average tenure and average
number of hours worked, median starting or initial total compensation, average pay raises,
average bonuses, the minimum and maximum salary, the standard deviation or variance of
salaries, and the number of workers by gender and race/ethnicity. This data would provide
valuable context and help OFCCP account for salary offers for new hires, small sample
sizes, outliers and other factors.

Reporting data by EEO-1 job categories by race, ethnicity and sex in the
Equal Pay Report will facilitate data collection. EEO-1 job categories divide jobs into
ten categories based on the average skill level, knowledge and responsibility involved in the
position. We support OFCCP using EEO-1 job categories in its initial data collection to
minimize burdens and promote efficiencies for employers. In addition, we applaud OFCCP’s
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decision to collect the data based on race, ethnicity and sex. Discrimination often occurs
across multiple characteristics, and obtaining the data this way will allow OFCCP to
compare compensation information across categories to more accurately identify the basis
of discriminatory practices.

At the compliance review stage, review of compensation data by Affirmative Action
Plan (AAP) job groups is appropriate. AAP job groups are created based on similar job
duties and responsibilities, as well as similar wages and similar opportunities for training,
promotion, transfer, and other employment benefits. Because AAP job groups are based on
more information than EEO-1 job categories, OFCCP can more accurately determine
whether there are compensation disparities between employees in similar positions.

In addition to using the EEO-1 job categories, the rule would adopt the EEO-1
Report’s definition of “employee,” which includes part-time workers.® At least one in five
women ages 25 to 64 works part-time, compared with just one in ten men of comparable
age, and women made up 64 percent of the part-time workforce in 2012.7 Including part-
time workers is vital to understanding pay disparities, and we applaud OFCCP for taking
this step. In addition, it is just as vital to collect information on temporary workers, which
the EEO-1 Report’s definition of “employee” excludes. We urge OFCCP to consider
including these workers in its initial data collection and in compliance reviews.

II. Data should be collected from all contractors and subcontractors who are
required to submit EEO-1 reports because the interests of the government in
identifying compensation discrimination and the interests of employees in fair
compensation are the same regardless of the employer’s size.

OFCCP should collect Equal Pay Report data from contractors and
subcontractors with 50 or more employees rather than setting a higher employer-
size threshold. OFCCP proposes to collect Equal Pay Report data from prime contractors
and first tier subcontractors that are required to file an EEO-1 report, have more than 100
employees and a federal contract, subcontract or purchase order amounting to $50,000 or
more. The 100-employee size threshold is too high. Contractors must file EEO-1 reports if
they have at least 50 employees and a contract of $50,000 or more. Utilizing the 50-
employee threshold would not significantly burden smaller contractors because these
contractors are already required to maintain compensation data for the purpose of
compliance reviews. The Equal Pay Report would simply require these contractors to
submit this data as a matter of course. Conversely, setting a higher threshold for the Equal
Pay Report means that smaller contractors will not routinely be screened for discriminatory
pay practices, and their data will not be included in analyzing trends across industries,
making it easier for these contractors to conceal wage discrimination.

Construction contractors should be required to submit the Equal Pay
Report because the same goals are served as by requiring supply and service
contractors to submit compensation data. Under the proposed rule, construction
contractors are required to submit the Equal Pay Report based on the same requirements
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as for other contractors — if they have contracts of $50,000 or more and more than 100
employees. We agree that construction contractors should be covered by the rule. However,
in the NPRM, OFCCP explains that many construction contractors are not likely to meet
these thresholds, as 99 percent of construction firms have fewer than 100 employees.? For
this reason, we again urge OFCCP to require all contractors with 50 or more employees to
submit the Equal Pay Report. In addition to capturing other smaller contractors, this would
bring more construction contractors under the proposed rule’s coverage.

III. OFCCP should collect and disseminate the data in a timely manner to better
enable the contracting community to voluntarily monitor and improve pay
practices.

OFCCP’s plan to publish collected data, and to use the data to analyze
compensation trends by industry, will assist employers in complying with equal
pay requirements. OFCCP proposes publishing aggregate information based on the
collected compensation data, such as ranges or averages by industry or labor market. It
would use this data to develop objective industry-based compensation standards, with the
goal that employers who fall below the industry average might voluntarily change their
employment policies and practices in reliance on this data. The industry-based standards
would include the total number of employees in each EEO-1 category based on all the data
submitted by contractors in a particular industry group, the industry group’s total W-2 pay
and total hours worked, and the mean hourly wage in the industry group. This information
would be calculated separately by sex, race and ethnicity. We strongly support OFCCP
publishing this data and using it for these purposes.

OFCCP should implement the Equal Pay Report without delay. In the
interest of speedy implementation necessary to prevent and correct compensation
discrimination among companies who receive federal contracts, we do not think OFCCP
should pilot the Equal Pay Report. OFCCP’s previous experience collecting the Equal
Opportunity Survey, a more complex data collection tool than the Equal Pay Report,
reduces the need for further testing. OFCCP should move forward with the Equal Pay
Report. Refinements or improvements can be made after the tool has been established.

We appreciate this opportunity to submit comments. We strongly support the
development and swift implementation of the Equal Pay Report and believe that this action
will significantly advance OFCCP’s efforts to combat pay discrimination. If you have any
questions regarding these recommendations, please contact Vicki Shabo, Vice President
(vshabo@nationalpartnership.org or 202.238.4832), Sarah Fleisch Fink, Senior Policy
Counsel (sfleischfink@nationalpartnership.org or 202-238-4852) or Vasu Reddy, Policy
Counsel at the National Partnership for Women & Families
(vreddy@nationalpartnership.org or 202-238-4842).

Sincerely,

National Partnership for Women & Families
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